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REGULATORY TRANSITION ACT OF 1995 AND
CLEAN AIR ACT REGULATIONS

THURSDAY, FEBRUARY 2, 1995

HoUSE OF REPRESENTATIVES,

SUBCOMMITTEE ON NATIONAL ECONOMIC GROWTH,

NATURAL RESOURCES, AND REGULATORY AFFAIRS,
COMMITTEE ON GOVERNMENT REFORM AND OVERSIGHT,
Fairfax, VA,

The subcommittee met, pursuant to notice, at 8:45 a.m. in room
2 of the Fairfax County Government Center, Hon. David McIntosh
(chairman of the subcommittee) presiding.

Present: Representatives McIntosh, Gutknecht, Davis, Peterson,
and Moran.

Staff present: Mildred Webber, staff director; Jon Praed, chief
counsel; Karen Barnes, professional staff member; David White,
clerk; and David McMillen and Kevin Davis, minority professional
staff.

Mr. McINTOsH. The subcommittee on National Economic Growth,
Natural Resources, and Regulatory Affairs is convened to order.
Thank you all for coming this morning.

This is our first field hearing of the subcommittee and we have
planned, budget constraints allowing, to have as many of these as
possible in order to hear testimony from American citizens and
bring that to Washington, particularly in the area of regulations
and ways in which we can streamline the regulatory system, im-
prove the way Government operates in that area, and be more re-
sponsive to the citizens.

This morning we are on a tight schedule and so in order to give
us the most time to hear from the witnesses, I am going to dis-
pense with an opening statement and ask that my colleagues sum-
marize theirs so that we can get right to the hearing. We have to
leave here at about 10 o’clock in order to get back to vote on var-
ious matters before the full Congress.

So with that, thank you. Welcome, and I would introduce to you
my ranking member, Mr. Peterson.

Mr. PETERSON. Thank you, Mr. Chairman. I appreciate you call-
ing this hearing. I have an opening statement that I would like to,
without objection, be made part of the record.

Mr. McCINTOSH. Seeing none, it will be done.

[The prepared statement of Hon. Collin C. Peterson follows:]

(1)
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PREPARED STATEMENT OF HON. COLLIN C. PETERSON, A REPRESENTATIVE IN
CONGRESS FROM THE STATE OF MINNESOTA

Mr. Chairman, I want to thank you for calling this hearing on H.R. 450, a bill
to impose a six month moratorium on federal regulations. I believe that after our
last hearing on this bill there was popular sentiment among members that further
hearings would be important to thoroughly examine the impact of federal regula-
tions and also the effects that a government-wide moratorium would have. I can
think of a no more fitting way to continue our examination of this issue than to
have this hearing among the people who are most affected by the regulations that
thiigovemment promulgates.

r. Chairman, I share your concerns about the burdens that federal regulations
have imposed on business and society. I believe that it is time that we consider the
costs of regulations before we regulate.

I support common sense regulations designed to protect the health and safety of
the American people, and [ want to be assured that any moratorium does not com-
promise the health and safety of our citizens or place a greater burden on the Amer-
ican public.

I am aware of the controversy that has erupted in several states regarding compli-
ance with rules enacted by the Environmental Protection Agency pursuant to the
1990 Clean Air Act Amendments. Nowhere has this issue been more prominent than
in Northern Virginia where state legislative leaders and the EPA have yet to come
to terms on the means of compliance with EPA rules.

I understand the EPA’s desire to cleanup the air in Northern Virginia but I am
also concerned for local business owners who may be squeezed out of offering inspec-
tion and maintenance service if the EPA rules are implemented. I also unierstand
that in December of 1994, EPA Administrator Carol Browner sent a letter to all gov-
ernors indicating the EPA’s willingness to allow greater flexibility for state compli-
ance. | understand that rules to that effect may be issues in the coming months (un-
less we suspend them under this bill).

I look forward to hearing today’s testimony. Hopefully it will shed some light on
how a moratorium may affect interested parties.

Thank you.

Mr. PETERSON. So I won’t read it. And, also, I think Mrs. Collins
and Mr. Waxman also have statements, so if there is no objection
that they could be made part of the record. I look forward to the
testimony.

Mr. MCINTOSH. Seeing no objection, they will be made part of the
record.

[The prepared statement of Hon. Cardiss Collins follows:]

PREPARED STATEMENT OF HON. CARDISS COLLINS, A REPRESENTATIVE IN CONGRESS
FROM THE STATE OF ILLINOIS

Mr. Chairman, I am pleased that we are holding this hearing today on H.R. 450,
a bill that would impose a six month moratorium on federal agency rulemaking. Be-
cause of the breadth of this bill’s impact I would advocate that we hold many more
hearings. I firmly believe that we must be particularly thorough in our examination
of any piece of legislation whose impact will be as sweeping as that of H.R. 450.

I am aware that EPA regulation under the Clean Air Act has been a very conten-
tious issue in northern Virginia. As such I am certain that some participants in this
hearing may see H.R. 450 as a panacea to government regulation.

However, we should not look at the implications of H.R. 450 narrowly. H.R. 450
has a much broader impact than the scope of this hearing suggests. We need to look
beyond the Clean Air Xct, to food safety, airline safety, chilg safety, and a number
of other areas that would be adversely affected if this moratorium were imposed.

An article featured on the front page of the Wednesday February 1, 1995 edition
of the Washington Post helps highﬁ t this point. On Friday February 3, 1995 the
U.S. Department of Agriculture (“USDA”) plans to issue a proposal to modernize
meat and poultry inspection. Under the proposal the USDA would require process-
ing plants to conduct daily tests for salmoneﬁg and other bacteria, and to take steps
to improve sanitation. The USDA proposal represents a drastic improvement from
the current system, implemented in 1907, that simply calls for visual inspection of
animal carcasses.

According to the USDA and the Center for Disease Control, salmonella poisoning
is the cause of approximately 2 million cases of illness per year and approximately
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1,920 deaths. In sum, nearly 5 million cases of illness and greater than 4,000 deaths
are associated with meat and poultry products each year.

However, USDA’s ability to move forward with this pr{}posal will be undermined
by the passage of H.R. 450. This bill would prevent the USDA from taking any ac-
tion to implement important safeguards against foodborne illness. I do not believe
that we should delay for one minute, much less six months, the implementation of
regulations to reduce the number of deaths and illness that occur each year from
food poisoning. Thank you.

Mr. McINTOsH. Mr. Davis is a member of the full committee and
with us here today. Thank you for joining us.

Mr. DAvis. Thank you very much. And I will welcome everybody
here to our spartan complex out here in Fairfax. I have a state-
ment that I would put in the record. I just want to note out here
in the front row we have three of my constituents representing the
small service station operators across Virginia, and these small
business owners will no doubt testify they are inundated by new
Government rules and regulations and they can’t afford a battery
of lawyers and consultants to interpret all these rules.

They don’t have the time or the money to appeal regulations that
they can clearly see don’t apply to them or simply don’t make any
sense. We're going to hear from them today and I thank them for
being here and I would ask unanimous consent the rest of my
statement be put in the record. Thank you.

Mr. MCINTOSH. Seeing no objection, it will be done.

[The prepared statement of Hon. Thomas M. Davis follows:]

PREPARED STATEMENT OF HON. THOMAS M. DAvIS, A REPRESENTATIVE IN CONGRESS
FROM THE STATE OF VIRGINIA

Thank you Mr, Chairman.

I would first like to thank the Chairman for calling this field hearing in my Dis-
trict. While my colleague from Indiana, David MclIntosh, is a fellow freshman in the
House of Representatives he has been a leader in regulatory reform dating back to
}I}Iis service in President Reagan’s Justice Department andrﬁresident Bush’s White

ouse.

I hope that by using Virginia's as an example, we can highlight the need for a
six-month moratorium on government regulation and rule making as called for in
the Regulatory Transition %(::t introduced by the Chairman and M%‘ Del.ay. I think
this kind of moratorium would give us some breathing room from the flood of over
4000 rules and regulations issued by the federal government every year. It will give
us a chance to actually take a look at what we are asking American business and
the American public to deal with.

We have three of my constituents here today representing small service station
operators across Virginia. These small business owners will, no doubt, testify that
they are inundated by new government rules and regulations. They dont have a
battery of lawyers and consultants to interpret these rules and regulations. They
don’t have the time or the money to appeal regulations that they can clearly see
don’t apply to them or simply don’t make any sense. The vast majority of business-
men try to understand and ogey these regulations—often resulting in outlandish ex-
gense to their business. Some just ignore the flood of regulations and hope for the

est. A few, faced with mounting cost, dump a material illegally or falsify records,
so that they give the appearance of compliance. I believe this onslaught of regula-
tions is forcing more ang more businessmen who would like to do the right thing
into these last two categories.

That is why I am happy to see Virginia taking such aggressive action to resist
EPA’s implementation of centralized auto emissions testing. This EPA-mandated
program would force the Commonwealth to set up an expensive and complicated set
of centralized testing centers all over the State. In addition, this regulation would
require Virginia to set up a new bureaucracy to monitor and operate these new sta-
tions.

Virginia citizens have in the past been able to get auto emissions testing done
when they went in to get their Virginia safety inspections. It is an emissions testing
program that is comfortable and convenient for most Virginians. The system EPA
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would impose on the State requires Virginians go to one of a handful of large central
location for emissions testing rather than their neighborhood service station.

Virginians are willing to go to a new, more costly, less convenient testing program
to achieve cleaner air. But, that’s the rub, if Virginia is going to go to these lengths,
we should %et cleaner air in return. My concern, based on the research 1 have done,
is that implementing this new auto emissions system will have little real, scientif-
ically measurable affect on the region’s air quality. If we don’t get cleaner air—why
are we spending money that Virginia doesn’t have, to develop a system that leads
to long lines and angry citizens. And I have to add, having spent the last two weeks
working to pass the Unfunded Mandates Bill, that the Federal government is pro-
viding no funds to the states to implement this costly EPA-mandated program.

I hope, that through this hearing, we can get a clearer picture of what this regula-
tion was intended to do and the affect it is actually having. I think the testimony

Kmvided here will highlight exactly why we need to pass the Regulatory Transition
ct.

Mr. Chairman, I look forward to the testimony, and I again thank you for calling
this hearing.

Mr. McINTOSH. And I would also like to introduce a colleague
who is a member of the full committee and with us here today,
Congressman Jim Moran.

Mr. MoraN. Thank you, David. I appreciate your having this
hearing and applaud the two new members of this committee to
have taken on this issue immediately. We have been working on
it for some time and it has been a source of great frustration. And
I can say that for both the Democrats and the Republicans in the
Virginia delegation.

But this is the subcommittee that should be looking into the im-
plementation of the Clean Air Act Amendments on how it affects
the governments and small businesses. I am going to say a few
things about it just to tell you where I am and the fact that it’s
coming from a Democrat who supports the administration a lot of
things that it might have some more weight. 'm not sure.

But we know the Clean Air Act was passed in 1990, but it did
not include prescriptive remedies about how to achieve the reduc-
tion in the air pollution. It left it to the EPA to formulate the rules
but to achieve reduction targets that Congress set. So the structure
of the bill was not the problem. In fact, the legislation itself di-
rected the Environmental Protection Agency to choose regulations
which were least burdensome to the States and, ultimately, to the
consumer, of course. That was our interest and we assumed that
the EPA—in fact, I wasn’t in the Congress when it was first
passed, but the Congress assumed that the States would bear in
mind the interests of the consumer and, obviously, the Environ-
mental Protection Agency would.

But now 5 years later, Virginia is one of eight States that is
balking at the price tag and the inconvenience of EPA’s regulations
because, in fact, EPA chose a cookie cutter approach to implement-
ing this law. And, in fact, they got so specific as to mandate a cost-
ly $110,000 testing device callefthe I/'M 240.

This is a device that, in fact, we found that in a number of test
cases it was failing 25 percent of the time. And I have the specific
figures, but the automobile would then return, be tested by the
same machine, and pass. The interesting thing about it was that
the owner of the automobile never changed anything about the
automobile.

So to assume this I/M 240 that costs $110,000 is a reliable
enough instrument that EPA should dictate it be used nationwide
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I think runs against a whole lot of empirical information that it is
not that reliable. And EPA is insisting that we set up a centralized
bureaucratic system, which again seems to run counter with not
only the way the Government is going, but also the original intent
of the legislation.

Three draft plans have been submitted by the State, three quick
rejections by EPA. The State is now faced with the threat of cut-
ting off highway funds. Obviously, we don’t want that sledge-
hammer approach to be imposed upon the State, but Governor
Allen has filed suit. It is pending in U.S. District Court.

It challenged EPA’s authority to force at least this State to com-
ply with the costly mandatory rules. And we have been working for
months with EPA through the congressional delegation and with
the State and yet we are no closer to a common solution.

So that is why a hearing like this is so important. We are still
supposed to reduce our volatile organic compounds by 15 percent,
which means 60 tons per day in Virginia.

The day before yesterday, and I know my colleagues are familiar
with this, and certainly Mr. Davis who was a cosponsor of the origi-
nal legislation on unfunded mandates, the majority side accepted
an amendment that I offered that said that the executive branch
has to choose the least burdensome method of complying with the
original intent of the legislation. And so the Congress accepted that
almost by unanimous consent.

Well, had that been operable, we would never have been in this
situation. If EPA had sought out the least burdensome method of
implementing the intent og the legislation, we could have suggested
a whole number of ways to achieve that and everybody would be
happy and our air would be a lot cleaner.

Ultimately, we are looking for the most consumer-friendly ap-
proach and now I see that the Administrator of EPA has told the
Governors that she agrees also that that ought to be our objective,
but we don’t see the movement as yet.

So I will hope that this will be one further step in reaching some
agreement on a terribly important issue. We are going to get into
all the problems that it has posed, but one thing I want to empha-
size, and then I am going to conclude, is that even the testing
point, the baseline data that EPA used to determine whether Vir-
ginia is in compliance, which was in 1988, that was an aberration.

That was the worst year we had for smog and pollution. We
weren’t getting any wind, there was a hot summer, and it was not
typical. And, in fact, we have not implemented any of these regula-
tions as yet and yet I see that our ability to achieve these stand-
ards has substantially improved.

And the reason it {as improved is because we have gotten back
to more normal periods of air quality away from that abnormal
1988 period that EPA is still using as a baseline. So somehow we'’re
coming into—we’re making terrific progress on compliance and
we're not doing a thing.

So this is a classic example of what can go wrong with the imple-
mentation of laws that have good intent—we all want clean air.
The issue is how we achieve it and how we empower the States and
localities to work with us to achieve it in the most cost-efficient and
consumer-friendly manner.
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So I'm sorry for such a long statement, Mr. Chairman, but now
I vented from all the years we've been working on it.

Mr. McINTOSH. Those are welcome words.

Mr. MORAN. And I am anxious to hear from the experts. Again,
I want to underscore the fact that I appreciate the initiative you
have taken and Mr. Davis, the former chairman of our largest
county in Fairfax.

Mr. McINTOSH. Thank you very much. Let me, before we call the
first panel together let me just put it into context. There are two
pieces of legislation that this subcommittee will be considering next
week. Your testimony will be very important for us.

One is H.R. 450, that puts a moratorium on regulations that is
very temporary but says let’s put a pause or what we are doing at
the Federal level to rethink the way we write regulations so that
we can apply many of the standards that Mr. Moran talked about
in developing those, particularly a mandate that the Government
seek the least costly alternative where possible.

The other is H.R. 9, which has many of the changes to the regu-
latory system. I was particularly pleased to see that President Cﬁﬁ-
ton in his State of the Union address endorsed the notion that we
have to bring the regulatory system into the modern era and up-
date the way we write regulations so that we are not imposing un-
necessary burdens on the private sector, on cities, and ultimately
taxing the middle class in an enormous regulatory overkill.

So those are two pieces of legislation that will be coming up.
Your testimony will be very helpglll to us as we consider those next
week.

Let me turn now to our first panel. Welcome, and I appreciate
your input as citizens in particular. The panel has three gentlemen
from here in Fairfax County: Mr. Robert McGillicuddy, who is with
Auto Care, Inc.; Mr. Dennis Dwyer with Potomac Miﬁs Exxon; and
Mr. Ron Harrell with Capital Services, Inc.

Mr. McGillicuddy, if you could lead off. And what I think we will
do is hear statements from each of the witnesses and then have
questions to the entire panel.

STATEMENTS OF ROBERT McGILLICUDDY, AUTO CARE, INC,;
DENNIS DWYER, POTOMAC MILLS EXXON; AND RON HAR-
RELL, CAPITAL SERVICES, INC.

Mr. McGILLICUDDY. Good morning, Mr. Chairman and members
of the committee. My name is Bill McGillicuddy and I am a small
businessman in Northern Virginia in the automobile repair busi-
ness and a licensed emission inspection operator.

As Congressman Davis stated earlier, the current predicament in
which EPA has placed the State of Virginia regarding the auto-
mobile emissions inspection program is an outstanding example of
the need for regulatory reform and the importance of the morato-
rium which is called for in H.R. 450.

The Clean Air Act Amendments of 1990 required EPA to issue
guidance on the issue of enhancements which can be made to the
existing motor vehicle inspection programs. This guidance was
mandated and was to have been issued in November 1991.

Rather than issue the guidance whose requirements are spelled
out in the Clean Air Act, EPA missed the deadline by over 1 year
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and then proceeded to issue not guidance but a binding rulemaking
that mandates a system known as the I/M 240.

This test is the baby of a number of EPA bureaucrats who in-
credibly claim that Congress mandated this system in 1990, even
though the system was unheard of at that time. It uses equipment
that 1s solely manufactured in Japan and, as Congressman Moran
pointed out earlier, this equipment costs from $150,000 to $300,000
per test lane. The EPA has refused to consider alternative tests
which use American made equipment at one-tenth of the cost and
to give them credit on an equal basis.

EPA is also requiring that the test be run by the Government or
a contractor to the Government in a centralized test-only environ-
ment. EPA’s actions fly in the face of the plain language of the
1990 Clean Air Act Amendments, which require States to be given
maximum flexibility to design fair, reasonable and convenient pro-
grams for the affected consumers.

If allowed to stand, EPA’s mandate will have a very serious neg-
ative impact on Virginia’s small businesses and its citizens. It wall
cost the loss of hun(i]'eds of jobs for those inspectors currently oper-
ating the emissions program in the State of Virginia. The number
of jobs lost could easily double as the rippling effect of lower reve-
nues impact those businesses.

There is also significant economic loss associated with the
consumer inconvenience that has been alluded to over and over
again but a factor that EPA continues to ignore.

The inspection and maintenance issue 1s a textbook example of
how entrenched unaccountable bureaucrats can use the regulator
process to implement their own agendas at the expense of small
business and the American public.

In this case, bureaucratic excesses have been exposed only be-
cause the impact of their actions have affected not only industry
and small business, but intruded into the lives of every citizen who
drives a car, even in lightly populated areas of the country. This
is an example of a bureaucracy inventing a program and taking
every possible step to force local governments to implement their
program even though the more effective, consumer-friendly pro-
grams exist.

In 1993 EPA officials spent much time at taxpayers’ expense, I
might add, in Richmond threatening the Commonwealth that they
would personally see to it that highway fund sanctions were ap-
plied immediately if the Commonwealth did not buckle under and
adopt EPA’s star wars I/M 240 system, a system, which I might
add, was suspended within a matter of hours of its attempted 1m-
plementation in the State of Maryland just a month ago today.

In an effort to discredit the existing Virginia emissions program,
these same EPA officials went so far as to make slanderous state-
ments against local small businessmen and women impugning
their integrity. It was so distasteful that the former administration,
the Wilder administration, which was sympathetic to the desires of
the EPA had to apologize for the remarks of these EPA officials.

In addition to the threats and slander, the other tactic used by
EPA in Virginia was to blame it on Congress. EPA made the in-
credible claim that Congress in 1990, which had never heard of the
I/M 240, had somehow mandated that system.
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The reason that EPA has resorted to such slander and threats
is that EPA’s staff is wedded to the I/M 240, the system that they
invented, and has demonstrated by the fiascos which were first re-
ported in Vancouver, BC, when the identical system was imple-
mented many years ago, was a disaster. More recently, in Maine
and Maryland, they know that their system would never, ever be
adopted on its own merits.

The simple fact of the matter is that testing done through No-
vember 1994 of alternative systems in the State of California have
shown that greater pollution reduction benefits can be obtained
using test equipment costing a fraction of the EPA mandated sys-
tem.

As a result of the mounting public opposition which shut down
or delayed the implementation of I/M 240 in Maine, Maryland,
Texas, Pennsylvania and elsewhere, EPA recently announced—
Congressman Moran mentioned it—that they would work with the
States and give them flexibility. That is ironic because that is actu-
ally what Congress had mandated when the Clean Air Act Amend-
ments were passed.

However, the recent announcements appear to be a smoke screen
designed to stall the congressional action of committees like this
and to ride out the wave of opposition from States and citizens who
are now outraged by the one-size-fits-all EPA mandates.

While EPA sent out flexibility guidelines on December 29th of
this year, of last year, on December 30th, the next day, the Admin-
istrator Nichols wrote to the State of California saying that the
EPA would not reconsider the 50 percent emission reduction credit
for decentralized systems. The 50 percent emissions credit is a
major premise of the EPA program and it is inaccurate and false.

Before the House Commerce Committee in 1993, the GAO testi-
fied that the evidence did not support EPA’s conclusions and, fur-
thermore, that EPA’s assumptions that centralized test-only Gov-
ernment run systems are perfect and problem-free, in fact, pro-
duced improper testing in anywhere from 29 to 40 percent of those
cars tested.

In spite of these findings, the EPA staff has loaded the dice by
assuming such systems yield no improper testing, yet heavily pe-
nalize convenient decentralized systems which better test in the
real world than the EPA staff mandated system.

While many other instances of inaccurate or misleading informa-
tion can be cited, the key question is where do we go from here to
insure that these abuses will not occur in the future. I think that
an essential part of any regulatory reform would be that regula-
tions must be subjected to an economic analysis done by an arm
of the Government other than the agency writing the regulations.
In this case, the economic analysis was performes by EPA staffers
who, in fact, contrived the I/M 240 system.

While EPA inventors claim it is the most cost-effective air pollu-
tion reduction program available, analysis by States and independ-
ent think tanks tell a different story. Economic analysis must ac-
count for consumer inconvenience costs, a factor that EPA has pre-
ferred to ignore.

I think one bill that I am familiar with, Congressman Gekas’ bill,
addresses some of the specifics of the motor vehicle inspection and
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maintenance issue and should be included, I think, in any regu-
latory reform bill.

Thank you for the opportunity to appear here today, and if I can
answer any questions I will be happy to do so.

[The prepared statement of Mr. McGillicuddy follows:]

PREPARED STATEMENT OF ROBERT McGILLICUDDY, AUTO CARE, INC.

Good morning Mr. Chairman, members of the committee. My name is Bill
McGillicuddy and I am a small businessman in Northern Virginia in the automobile
repair business, and a licensed emission inspection operator.

As Congressman Davis has stated, the current predicament in which EPA has
placed the State of Virginia, regarding automobile inspections, is an outstanding ex-
ample of the need for regulatory reform and the importance of the moratorium
called for in H.R. 450. .

The Clean Air Act Amendments of 1990 required EPA to issue guidance on the
issue of enhancements which can be made to existing motor vehicle emission inspec-
tion programs. This guidance was mandated to have been issued in November 1991.

Rather than issue the guidance, whose requirements are spelled out in the Clean
Air Act, EPA missed the deadline by over one year, and then proceeded to issue not

idance, but a binding rulemaking that mandates a system known as I/M-240.
%l}llis test is the baby of a number of EPA bureaucrats, who incredibly claim that
Congress mandated their system in 1990, even though the system was unheard of
at that time. It uses equipment solely manufactured in Japan.

This equipment costs from $150,000 to $300,000 per test lane, and EPA has re-
fused to consider alternative tests which use American-made equipment at one-
tenth the cost, on an equal basis.

EPA is also requiring that the test be run by the government, or a contractor to
the government, in a centralized test-only environment.

EPA’s actions fly in the face of the plain language of the 1990 Clean Air Act
Amendments, which requires states be given maximum flexibility to design fair, rea-
sonable, and convenient programs for the affected consumer.

If allowed to stand, EEA’S mandate will have a very serious negative impact on
Virginia’s small businesses and its citizens. It will cause the loss of hundreds of jobs
for those inspectors currently operating the program in Virginia. The number of jobs
lost could easily double as the rippling effect of lower revenues impacts those busi-
nesses. There is also significant economic loss associated with the consumer incon-
venience—a factor that %PA prefers to ignore.

The Inspection and Maintenance issue is a text-book example of how entrenched
unaccountable bureaucrats can use the regulatory process to implement their own
agendas at the expense of small business and the American public.

In this case, bureaucratic excesses have been exposed only because the impact of
their actions effected not only industry and small business but intruded into the
lives of every citizen who drives a car—even in lightly populated areas of the Coun-

This is a classic example of a bureaucracy inventing a program and taking every
possible step to force local governments to implement their program even though
more effective consumer-friendly programs exist.

In 1993, EPA officials spent much time—at taxpayer expense—in Richmond,
threatening the Commonwealth that they would personally see to it that highway
fund sanctions were applied immediately if the Commonwealth did not buckle under
and adopt EPA’s “Star Wars” /M-240 System—a system which, I might add, was
suspended within a matter of hours of its attempted implementation by the State
of Maryland just one month ago.

In an effort to discredit the existing VA emissions program, these same EPA offi-
cials went so far as to make slanderous statements against local small businessmen,
and women, impugning their integrity. It was so distasteful that the previous Wild-
er administration—which was sympathetic to EPA’s views—had to apologize for
such remarks.

In addition to threats and slander, the other tactic used by EPA in Virginia was
to “blame it on Congress.” EPA made the incredible claim that the Congress in
1990—which had never even heard of ’'M-240 had somehow mandated that system.

The reason EPA has resorted to such slander and threats is that EPA staff is
wedded to the I/M-240 systems they invented. And as demonstrated by the fiascos
which were encountered first in Vancouver, and more recently in Maine and Mary-
land, they know their system would never be adopted on its own merits.
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The simple fact of the matter is that testing done through November 1994 of al-
ternative systems in the State of California has shown that greater population re-
duction benefits can be obtained using test equipment costing a fraction of the EPA-
mandated system.

As a result of mounting public opposition which shut down or delayed I/M-240
systems in Maine, Maryland, Texas, Pennsylvania and elsewhere, EPA recently an-
nounced it would work with the states an(g, give them flexibility-——which, ironically,
is actually what Congress had mandated before EPA staff took over.

However, the recent announcements appear to be a smokescreen designed to stall
Congressional action and ride out the wave of opposition from states and citizens
who are now outraged by the “one-size-fits-all” EPA mandates.

While EPA sent out “flexibility guidelines” on December 29th, on December 30th
Air Administrator Mary Nichols wrote to the State of California saying that EPA
would not reconsider the 50% emission reduction credit for decentralized systems.

The 50% emissions credit i3 a major premise in the EPA program and it is inac-
curate and false. Before the House Commerce Committee on October 29, 1993, the
GAOQ testified that the evidence did not support EPA’s conclusions and, furthermore,
that EPA’s assumptions that centralized government-run systems are “perfect and
problem-free,” in fact produced improper testing in 29% to 40% of the cases.

In spite of these findings, EPA staff loaded the dice by assuming such systems
yield no improper testing, yet heavily penalize convenient decentralized systems
which test better in the real world than the EPA staff-mandate system.

While many other instances of inaccurate or misleading information can be cited,
the key question is . . . “Where do we go from here to insure such abuses will not
occur in the future?” 1 think an essential part of any reform legislation is that regu-
lations must be subjected to economic analysis done by an arm of the government
other than the agency writing the regulations. In this case, the economic analysis
was performed by the same staffers who contrived the I/'M-240 system.

While EPA inventors claim it is the most cost-effective air pollution reduction pro-
gram available, analysis by states and independent “think tanks” tells a different
story. Economic analysis must account for consumer inconvenience costs—a factor
EPA prefers to ignore despite EPA’s claim their system is “the most consumer-
friend{’y system we have ever designed.”

The Bill introduced by Congressman George Gekas that addresses the specifics of
the Motor Vehicle Inspection and Maintenance issue should be included as part of
any regulatory reform Bill.

ank you for this opportunity to appear before this Committee. At this time I
am happy to answer any questions you might have.

Mr. McINTOSH. Thank you very much, Mr. McGillicuddy. One
thing that I think we may do for the convenience of the witnesses
is one of the staffers, Karen, will, if I could ask her to just raise
a card when we have reached the 4-minute mark, and if you could
keep the statements to about 5 minutes that will be helpful.

Normally, in Washington we've got these little lights that go off
to indicate when time has expired. And, Karen, just watch for her,
and I appreciate that. But if you've got more to say today, I defi-
nitely want to give the chance for people who are not from the Gov-
ernment to be fully heard so feel free to take your time and tell
us what it is you think we need to know.

Mr. Harrell, do you want to go second?

Mr. HARRELL. Thank you. My name is Ron Harrell. I am a Mobil
0Oil dealer here in Fairfax County. I've been in the business for a
long time. I've been in the emissions inspection program since its
inception in 1981. I don’t have a prepared statement but I would
like to make a few comments following up on what Bill had to say
and, particularly, with what Congressman Moran had to bring
forth earlier.

Over a period of 3 years, we have been working with the State
government and at some times trying to work with EPA to bring
about a program in Virginia to build upon the program that we al-
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ready have in place and a program that has proven over the years
to be a very good one, a decentralized test and repair program,

Over the past year or so, we have been invited to work by Con-
gressman Moran with EPA to try and adapt a program that would
provide maximum customer convenience and do the job of cleaning
up the air in our area.

Through the good graces of the Congressman, we had meetings
with the people from EPA, and I again would reflect the Congress-
man’s comments that where we thought we had a proposal in front
of EPA that made some sense to both parties involved, they were
rejected out of hand.

So I think that if we had had the opportunity 3 years ago to ap-
pear before this committee and to have this type of atmosphere
from the Congress to then put the impact at EPA’s doorstep to lis-
ten to what reasonable, and there were many reasonable programs
out there in the country and they are already in place, to look at
what’s there to let the individual jurisdictions, the States, imple-
ment the programs and improve upon them.

And I think all we were trying to impress through the Congress-
man’s office to EPA was to give the States some flexibility. Let
them have the opportunity to put in place a plan that made sense,
give that plan a chance to prove itself.

After all, we're not dealing with the air quality problems as they
have in California. We are dealing with the air quality problems
in Northern Virginia, a far different situation. Give that program
a chance to prove itself and then test the program at the end of
that period of time to see what improvements we had to make.

That is all we were trying to do with EPA. We've been trying to
do that for 3 years. At tgis point we have had little or no coopera-
tion and, of course, that ultimate sledgehammer, removing Federal
highway dollars, is always hanging out there.

Please, if you can take a message back, remove the sledge-
hammer and give us an opportunity to work with EPA with a flexi-
ble program. And we’re willing to work if they are only willing to
listen.

Thank you.

Mr. McCINTOSH. Thank you very much, Mr. Harrell. Mr. Dwyer.

Mr. DWYER. Members of Congress and the committee, 1 also
greatly appreciate the opportunity to state my thoughts publicly on
this quintessential U.S. EPA boondoggle, the I/'M 240 centralbi’zed
emissions test program.

The EPA has truly created for itself and the public in this matter
the mother of all no-win programs and in doing so it has stepped
over the boundaries of its authority in addition to stepping over all
boundaries of decency and respectability in its dealings with the
public as well as with the individual States of these United States.

It began for me over a decade ago when the EPA, angry that Vir-
ginia didn’t buckle under to its demand for centralized program at
the inception of the emission testing area, began belying the Vir-
ginia program at the very beginning and accused us of cheating by
not flunking enough cars.

The EPA never, I repeat never, came into the State and worked
with us to determine the truth, which was that the affluent North-
ern Virginia region had newer cars, better mechanics, and better
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tools than was typical throughout the country as a whole. The EPA
did not care what the truth was, having already made up its bu-
reaucratic mind that a centralized test-only program using a yet-
to-be developed star wars piece of equipment was what was good
for America.

The EPA was willing to save the country in spite of the State’s
recalcitrance and if it took machiavellian end justifies the means
methods to accomplish it, well, so be it.

Shortly before the Virginia Department of State Police relin-
quished its oversight of the emission testing program, the Virginia
Air Pollution Control Board precursors of the DEQ, it did a com-
prehensive study of the program and determined it was among the
best in the country. EPA deep-sixed the study because it did not
support the EPA’s position.

With the EPA pulling the strings, the Virginia Air Quality Con-
trol Board instituted a mean-spirited covert inspection program
that was designed to intimidate an emission inspection station into
relinquishing their rights to a fair hearing on situations that covert
inspectors deemed as program violations.

This was accomplished by lumping in some cases such incon-
sequential occurrences as transposing two numbers on the 15-digit
automobile VIN number, a $3,000 fine by itself, and astronomical
fines of $15,000 to $20,000 range and offering to reduce them to
one-twentieth the size if the emission owner would sign a document
admitting without review their inspectors committed violations.

Frankly, the program did improve somewhat rather quickly, but
remember it was already a good program, notwithstanding an EPA
study subsequent to the State police study which found serious
flaws in the Virginia program. No surprise there.

Please excuse my bias borne of close-up and prolonged exposure
to them, but there are precious few things in this world less credi-
ble than an EPA study that supports an EPA position.

Armed with the data from the covert program, armed with the
threats of withholding a billion and a half dollars of Federal high-
way moneys, armed with an assortment of other tricks and threats,
and accompanied by an army of centralized contractor lobbyists,
the EPA descended on the Virginia General Assembly a couple of
years ago and there demonstrated a textbook case in study of a
Federal Government agency run amok.

In Virginia the EPA accused the people of our industry in public
testimony of dishonesty, not human fallibility, but dishonesty, in 85
percent of the testing we perform. That is an outrageous, unsub-
stantiated accusation. Transposing two numbers of a long VIN
number is not an example of dishonesty.

I have here faxes, which I'm not going to refer to in the time-
frame, that I have received from different parts of the country and
from many sources telling the story of people fighting and winning
the battle of this unfair EPA encroachment on their lives and their
businesses.

This stack represents the last 6 weeks or so that I have received.
A few minutes is not adequate to say all that I can say about their
content, but I am truly grateful of the opportunity to say what I
can say in the timeframe I do have.
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But since I can’t go into detail in this forum on the content of
these communications nor on the detail on the much larger pile of
faxes and documents I have in my office on this issue, I will be con-
tent with %'iving an overview of the story they tell.

They tell the story of an /M 240 machine that began and re-
mains a contraption, a badly flawed piece of equipment, indeed, a
badly flawed concept. It makes the concept of a fully automated
bagga%e handling system at the yet unopened a year behind sched-
ule delayed cost of $500,000 a day Denver airport seem like a well
thought out idea.

I wasn’t aware of 4 minutes and I would appreciate taking some
time to finish the statement. This is all I've got left.

Mr. McINTOSH. Go ahead, Mr. Dwyer.

Mr. DWYER. Thank you very much. I can’t see that far. They tell
the story that the I/M 240 is too expensive, it takes up too much
room, it lacks the one essential quality that a testing machine must
have; repeatability. A good piece of test equipment must be able to
get the same results for similar conditions time and time again,
something the I/M 240 can not seem to do.

They tell the story of an I/M 240 that is virtually impossible to
keep calibrated. One equipment manufacturer claims off the record,
off the record because he fears EPA retribution, the I/M 240 uses
to compare its equipment against cost $1,500 a month in calibra-
tion gas alone.

Does anyone think that a for-profit centralized contractor will
spend that kind of money on cal gas—forget the down time or the
manpower—in order to get consistent, accurate testing results?
That is assuming the I/M 240 is ever capable of doing accurate and
consistent testing.

In the few places where the program has gotten to the startup
stages and after advertising that their high-tech approach to emis-
sions testing was superior to what certified mechanics in the mar-
ketplace can provide, contractors proceeded to hire minimum wage
inexperienced people to man the equipment.

These documents tell a story of an EPA which has advocated a
system which could test the documentation that condemns the I/'M
240 by virtue of its tactic of hiding the development process of the
I/M 240 from the public, from their peer industry, and with the ex-
ception of a select few, from the equipment manufacturers who will
provide the after-market with the tools they will need to do the
emission repairs of the future.

They tell the story of some of the /M 240 programs that actually
begun long lines and chaos and then being forced to shut down be-
cause they were unworkable. They tell the story that makes regain-
ing credibility on the issue a near impossibility for the U.S. EPA,
and that is tragic given the monumental importance of the over-
sight responsibility with which the EPA is charged: cleaning the air
we breathe.

These materials suggest a story of a small cadre of people, a very
small cadre, Government insiders and private industry plotting
with high Government officials to create a benefit from a new bil-
lion dollar industry, an industry in which regulations issued by the
same Government officials which seem to lock out all competition,
most competition.
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They tell the story of wealth gained on stock speculation in this
newly created industry; the story of lobbying excesses at every turn
and every State legislature where the EPA designed to impose its
I/M 240 program; a story of entertaining a Governor on a Carib-
bean island to get sole contract rights in the Governor's State, a
successful effort, it seems, and one which would entail awarding a
contract awarded to another company, a lower bidder yet, and re-
ported by a newspaper in that State a whole lot of money changed
hands between the companies involved.

And they tell a story of the use of large donations to nonprofit
associations to deceive the public believing what was good for the
contractor was good for the public. A story of one State director
such an association that blew the whistle on a contractor for at-
tempting to use the good name of his association by portraying that
association as the sponsor of a million dollar campaign to advertise
the contractor’s services.

A story of a public official who deceived the State that pays his
salary and then takes a lucrative job with the company that got the
contract he made possible by his perceived duplicity. The good
news in this story is that the State suspended the contract with the
company.

These documents suggest a story of a large multinational cor-
poration with worldwide designs on dominating not just emission
testing but also auto repairs. Let this /M 240 program in Virginia
mark my words: in a few years there will be very few business by
comparison to today’s numbers who will be in the automobile re-
pair business in this State.

I have in my hand here a list of the businesses in the State of
Virginia alone, over 6,000 of them that do auto repairs. These busi-
ness owners comprise a billion dollar industry in this State and a
hundred billion dollar industry nationwide. Tﬁe EPA test-only /M
240 program could have a catastrophic impact on this industry and
the EPA has no concern about the possible consequences of its dra-
conian program.

These people provide Virginia citizens with over 6,000 choices of
where to get their cars repaired and those sheer numbers insure
a competitive marketplace. The business owners and the tens of
thousands of people who work in them are the citizens of the Com-
monwealth.

These are the people who are the parents of our children. The
belong to our churches, they belong to service groups, they coac
our little league and our youth sports programs, they do other vol-
unteer work. These are the people the civil servants across the
{]iver are supposed to be serving, but that is not what’s happening

ere.

That basically concludes my comments. For joining the fight and
stopping this terrible program and the EPA from being imposed, I
want to thank all the members of certainly this committee and of
all our Congressional delegation,

I wish to thank all—I certainly wish to thank our courageous
Governor, George Allen, and Secretary Dunlop and her staff for
their efforts, al% members of the Virginia General Assembly who
had the guts to stand up to the EPA, Supervisor Bob Dix. And,
well, all I can say is God bless Senator Warner who championed
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our fight in the General Assembly for the people of Northern Vir-
ginia.

Thank you very much.

[The prepared statement of Mr. Dwyer follows:]

PREPARED STATEMENT OF DENNIS DWYER, PoTroMAC MILLS EXXON

I greatly appreciate the opportunity to state my thoughts publicly on a quin-
tessential US%E’A boondoggle—the I/M 240 Centralized 'Fest only Emissions Pro-

ams.
8T'I'he EPA has truly created for itself and the public in this matter the mother of
all no win government programs—and in doing so it has over step(fed the bound-
aries of its authority, in addition to overstepping all boundaries of decency and re-
spectability in its dealings with the public as well as with the individual states of
t]E:Zse United States

It began for me over a decade ago when the EPA—angry that Va. had not buckled
under to its demand for a centralized program at the inception of the emission test-
ing era—began maligning the Va. program from the very beginning. They accused
us of cheating by not flunking enough cars. The EPA never—I repeat—never came
into the state and worked with inspection stations to determine the truth-—which
was that the affluent No. Va. region had newer cars, better mechanics, and better
tools than was typical throughout the country as a whole.

They just kept on browbeating the Va. State Police on No. Virginia’s compara-
tively low failure rate. The EPA did not care what the truth was—having already
made up its mind that a centralized test only program using a—yet to be developed
stars wars piece of equipment to perform the test—was what was good for America.
And if it took machiavellian “end justifies the means” methods to accomplish it’s
plan well . . . so be it.

Shortly before the Va. Department of State Police relinquished its oversight of the
emission testing program to the Va. Air Pollution Contrel Board—a precursor of the
current DEQ—it did a comprehensive study of the program and determined it was
among the best in the country. But I am to{d the EPA deep sixed the study because
it did not support the EPA’s position. -

With the EPA calling the shots, the Va. AQCB instituted a mean spirited covert
inspection program that was designed to intimidate emission station owners into re-
linquishing their rights to a fair hearing on situations that the covert inspectors
deemed as program violations.

This was accomplished by lumping in some cases such inconsequential occur-
rences as transposing 2 numbers on the 15 digit automobile VIN number—a $3000
fine by itself—into astronomical fines in the %15 to 20,000 range, and offering to
reduce them to Y2o the size if the emissions station owner would sign a document
admitting—without review—their inspector committed violations.

Frankly the program did improve somewhat rather quickly but remember it al-
ready was a good program—not withstanding an CPA study subsequent to the state
golice study—which found serious flaws in the Va. program—no surprise there.

lease excuse my bias born of close up and prolonged exposure to them, but there
are precious few things under the sun less creditable than an EPA controlled study
that supports a previously held EPA position.

Armed with the data from the covert program, armed with the threat of withhold-
ing a billion and a half dollars of federal highway moneys, armed with an assort-
ment of other threats and tricks, and accompanied by an army of centralized con-
tractor lobbyists, the EPA descended on the Va. General Assembly a couple of years
ago; and there it demonstrated a text book case in study of the a fzderal government
agency run amok in a state’s domain,

In Richmond, the EPA accused the people of our industry—of dishonesty—not
human fallibility—but dishonesty in 85% of the testing we performed—that’s an out-
rageous unsubstantiated accusation transposing two numbers of a long VIN number
is not an, example of dishonesty. Fraud has simply not been a problem in Virginia.

I have here faxes that I have received from different parts of the country, and
from many sources telling the story of people ﬁghting—ancr winning this unfair EPA
encroachment on their lives and their businesses.

This stacks represents the last six weeks or so that I have received—a few min-
utes in not adequate to say all I would like to say about their contents, but I truly
am grateful for opportunity to say what I can in the time frame I do have.

And since I can't go into detai{in this forum on the content of these communica-
tions, nor into detail on the much larger pile of faxes and documents I have in my
office on this issue, I will be content with giving an over view of the story they tell.
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They tell the story of an /M 240 machine that began as, and remains a Rube
Goldberg contraption—a badly flawed piece of equipment—indeed a badly flawed
concept. It makes the concept of a fully automated baggage handling system at the
(yet to be opened—a year behind schedule—at a delay cost of $500,000, a day) Den-
ver airport, seem like a well thought out idea.

They tell the story of an I/M 240 that is too expensive—it takes up too much
room—it lacks the one essential quality that a testing machine must have—
repeatability—a good piece of test equipment must be able to get the same results
fordsimilar conditions time and time again—something the /M 240 can not seem
to do.

They tell the story of an I/M 240 that is virtually impossible to keep calibrated.
One equipment manufacturer claims off the record—off the record because it fears
EPA retribution—that the I/M 240 it uses to compare against the results of it's own
equipment (under development) cost $1500/month in calibration gas alone. Does
anyone think that a for profit centralized contractor will spend that kind of money
on cal gas—forget the downtime and the manpower needed to do proper mainte-
nance—in order to get consistent, accurate test results? That is assuming the /M
240 is ever capable of doing accurate and consistent testing.

And in the few places where the program had gotten to the startup stages, and
after advertising tgat their high tecﬁ approach to emission testing was superior to
what certified mechanics in the marketplace can provide, the contractors proceeded
to advertise for and hire minimum wage inexperienced people to man the equip-
ment.

They tell the story of an EPA which has abdicated its right to contest the docu-
mentation that condemns the I’M 240, by virtue of its tactic of hiding the develop-
ment process on the /M 240 from the public, from the repair industry, and—with
the exception of a select few—from the equipment manufacturers who will provide
the after market with the tools they will need to do the emission repairs of the fu-
ture.

They tell the story of the /M 240 programs that have actually begun, and have
been forced to shutlgown because they were unworkable.

They tell a story that makes regaining creditability on the issue a near impossibil-
ity for the USEPZ~and that is tragic given the monumental importance of the over-
sight responsibility with which the EPA is charged cleaning the air we breathe.

ese materials suggest a story of a small cabal of people—a very small cabal of
eople—government insiders in private industrg' scheming with high government of-
Flcials to create and benefit from a new billion dollar industry—an industry in which
re]gulations issued by these same government officials would seem to lock out most
all competition.

They suggest a story of wealth gained on stock speculation in this newly created
industry—a story of lobbying excesses at every turn in every state legislature where
the EPIX designed to impose its I/M 240 program—a story of entertaining a governor
on a Caribbean island to get sole contract rights in the governor’s state—a success-
ful effort it seems, and one which entailed voiding a contract already awarded to
another company—a lower bidder yet!—and as reported by a newspaper in that
state, a whole lot of money changing hands between the companies involved in this
seedy affair—they tell a story of the use of large donations to non-profit associations
to deceive the public into believing what is good for the contractor is good for the
public—a story of one state director of such an association who blew the whistle on
a contractor for attempting to use good name of his association by portraying that
association as the sponsor of a million dollar campaign to advertise the contractors
services—a story of a public official who it seems deceived the state that pays his
salary, and then takes a lucrative job with the company which got the contract he
made possible by his perceived duplicity—the good news in this story is that the
state suspended the contract with the company.

These documents suggest a story of a large multinational corporation with world
wide designs on dominating, not just emissions testing, but also auto repairs, and
auto technician training. [Eet this M 240 program into Va. and mark my words,
in a few years there will be very few businesses by comparison to today’s numbers
who will be in the auto repair business in this state].

I have in my hand a list of the businesses in the state of Virginia alone—over
6000 of them that do auto repairs. These business owners comprise a billion dollar
industry in this state—its over a $100 billion industry nationwide. The EPA central-
ized test only I/M 240 program could have a catastrophic impact on this industry,
and the EPA seems to have no concern about the possible economic consequences
of its draconian program.

These businesses provide Va. citizens with over 6000 choices of where to get their
cars repaired; and those sheer numbers insure a competitive marketplace. The busi-
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ness owners, the tens of thousands of people who work in them, and the people they
serve are citizens of the Commonweaﬁi. They are the people who earn and spend
money in the state; these are the people who belong to our churches, who belong
to the service clubs, who coach our youth in sports programs, and do other volunteer
work—these are the people that the “civil servants” across the river are supposed
to be serving—but that is not what is happening here!

For joining the fight to stop this terrible program of the EPA from being imposed
on the people of Virginia, I wish to thank alY the members of our congressional dele-
gation for their efforts. I certainly want to thank our courageous Governor, George
Allen, and Secretary Dunlop for their efforts, and all members of the Va. General
Assembly who have had the guts to stand up to EPA, also Supervisor Bob Dix, and
well , . . all I can say is . . . “God bless Senator Warren Barry” who championed
this fight in the General Assembly for the people of No. Va.

In cfosing I wish to state that if reason prevails in this issue no state in the union
will be required to use anything beyond the highly efficient and accurate BAR90 an-
alyzer—at least not until adequate evidence is demonstrated that the inclusion of
a dynamometer in the process will give sufficient benefits to offset the enormous
downside that the mandatory inclusion of its use in emission testing programs will
precipitate. The dyno component can be retrofitted if and when its benefits can be
demonstrated in a fair and publicly varifiable testing program.

In the meantime, the ill effects of the dyno should be avoided—those malefactors
include a dramatic reduction in the number of businesses which will be able to par-
ticipate in such an emissions testing and repair program; it will make finding a
good repair shop harder for consumers; it will cause repair costs to soar far beyond
what is necessary; and it will reduce the number of competent mechanics active in
the task of cleansing our air of automotive pollutants.

A public/private partnership in the design of a program to insure that cars are
maintained and repaired properly—combined with a training program done in the
same cooperative spirit—and testing done by a 2 speed idle test on a good piece of
BAR90 equipment is what our citizens need to get the job done. People fix cars—
machines do not!

Thank you Mr. Chairman and other members of the Committee.

Mr. McINTOSH. Thank you very much, Mr. Dwyer, for that very
strong statement. And I appreciate some of the insight that you
bring to us from hearing from people around the country and
throughout the State.

Let me now turn to questioning and, by custom, what we will do
is have each member ask a total of 5 minutes of questions to any-
one on the panel and then move on from there. I will lead off on
this area.

Zeroing in on a couple of the things from Mr. Dwyer’s statement,
but I would welcome comments from everyone, you mentioned
there were 6,000 businesses in the State of Virginia that engage in
emissions testing currently. If you move to a centralized system,
how many different outlets would there be in the State and would
there be a reduction in the workforce in implementing the program
and, if so, how many jobs would be lost by the move to this new
regulation?

Mr. DwYER. Well, Bill talked about the ripple effect of not just
emission lines. You are going to lose from the beginning. If you go
in even with so much as a dynamometer before it is proved that
that’s necessary, the downside effects of that are going to dramati-
cally reduce the numbers of people who will even be involved in the
program. That’s clear that’s going to cost jobs. It means that a cer-
tain group of people are going to have the equipment that can do
the testing and the repairing, and that group is going to get ever
and every smaller and smaller in concentric circles until there are
very few choices left and prices are going to be higher, inconven-
ience is going to go through the ceiling in the inconvenience factor.
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So lots of jobs are going to go, not just the greatly reduced num-
ber of stations even if we go with a—even if we go with a decen-
tralized test and repair wit% the dyno, quite frankly. This is reduc-
ing the number of competent mechanics who are the people that
are active in reducing pollution. People fix cars. Machines don’t fix
cars.

Mr. McGiLLICUDDY. Congressman, there are not 6,000 inspection
stations currently in Virginia. I think that there are 400 lanes in
Northern Virginia right now. Those, if the EPA’s program is imple-
mented, those jobs will go immediately.

But it’s not just those inspector jo{)s. Many of these businesses
rely very, very heavily on the income from performing these inspec-
tions and being in also the safety inspection program, and this has
evolved over 10 years or better. And when the emissions—when
they lose that emissions revenue and the business associated with
that, many of these businesses are going to be put on the bubble
in terms of their viability.

Now, as Dennis said, I mean it goes on from there. But what you
are basically taking away is one of the country’s best emissions in-
spection programs that has worked and served the citizens of the
Commonwealth very, very well. It's not broke. It doesn’t need to be
fixed. Does it need to have higher standards? Yes, and we all want
to clean the air and we want to do our part, but to just throw it
out and start all over with something brand new is going to cost
many, many jobs for the Commonwealth and affect the economy
drastically.

Mr. McINTOSH. Thank you. Let me ask one other question. You
mentioned, Mr. Dwyer, that there was one large corporation that
stood to benefit from the centralized testing because they have an
advantage in that technology. What company is that? What is the
background about their business?

Mr. DWYER. Well, let me make a statement that I hope is not im-
politic here. There was a company mentioned but I was speaking
of a much larger company when I was speaking of that. But in one
case a reporter, I believe in Colorado, made some statements and
was quickly sued by this particular individual. And I, quite frankly,
am not interested in a lawsuit, but I will talk to anybody in private
about what’s here, if you don’t mind.

Mr. McINnTosH. I actually may turn to members who have been
in Congress here before. What 1s the law on immunity for people
who give testimony before a congressional committee?

Mr. Davis. I think we're immune for statements on the House
floor but I don’t think—|Laughter.]

Mr. DWYER. Thanks a lot, Congressman. [Laughter.]

Mr. McINTosH. Let me indicate, OK, if there is some reluctance
there——

Mr. DwYER. Let me say this. I was not referring to Envirotest
at the time, although they were projected to have 60 to 80 percent
of all the testing in the country. But there is going beyond that.

Mr. McINTOsH. I will pursue this perhaps later in consulting
with legal counsel because I think we need to have all of the facts
about this and I don’t want to put you in a position where you feel
you may be injured for providing those tests.
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Karen, I can’t really see you so we may need to know if I've run
out of time.

Ms. BARNES. You have.

Mr. McINTosH. OK. In that case, I will now turn to my ranking
member, Mr. Peterson.

Mr. PETERSON. Mr. Chairman, in the interest of time I would
yield my time to either Mr. Moran or Mr. Davis.

Mr. McINTOSH. Why don’t we reallocate that time and proceed
with Mr. Davis and then Mr. Moran.

Mr. Davis. I want to be quick but I want to understand the situ-
ation. Right now to get your emissions tested you can go to one of

our facilities and get it tested and if your car is dirty and it’s pol-
{uting you can fix it right there while you wait, and then they can
drive off with a clean car?

Mr. McGiLLIcUDDY. That’s correct.

Mr. Davis. And under this new procedure if you go and you get
your car inspected and it’s dirty you have to drive that dirty car
to get it repaired somewhere else and then you have to drive it
back again and get it inspected?

Mr. McGILLICUDDY. Inspected, yes.

Mr. Davis. Very, very interesting. The chairman talked earlier
about some of the impacts—actually, there is a third activity pend-
ing before this Congress that impacts, and that is the budget. We
are going to be facing a number of rescissions and, frankly, seeing
the way the regional office has performed in this, you have to won-
der if we need all the regional offices that we have had before,
what good the growth the high technology and fax machines and
everything and some of the regulations here that don’t seem to
square it may be better having one rulemaker to deal with instead
of different offices with different interpretations around the coun-

ry.

And I would just throw that out if you have any reaction to that
or not.

Mr. HARRELL. Congressman Davis, I just have one question of
you, and I guess with the address from the Secretary the other day
in front of the Governors conference that she reiterated a specific
question with regard to the I/M test procedure that EPA was going
to—had in the past and was going to continue their approach of
complete flexibility with each State. And, in fact, she specifically
described a program that apparently there had been a compromise
made in the State of New Jersey.

Well, my question is, is this something that you all are seeing
from EPA? Is there a new and revitalized flexibility on the part of
EPA to listen to the Congressmen from Virginia and say we don’t
want this program, we think we can present you with a program
that’s going to work and is going to be consumer-friendly and clean
the air, or is this just for public posture that we’re hearing this?

Mr. Davis. Well, I'm not too sure the problem may not be in the
re%onal office as opposed to the national office, and that’'s what—
I think that’s what I'm trying to get at when I talked about growth.
But I think Mr. Moran can speak on that. He has been involved
from the congressional perspective. I have been down at the grass-
roots from the local perspective concerned about this.
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The only other question I have is how many instances do we
have of service station operators where they have been found guilty
of illegal emission inspections? Is there a long track record on this?
Is this what is motivating the EPA in this case?

Mr. McGiLLicuppy. That is the implication that EPA says that
Virginia's program in 1993 the EPA officials insinuated that 85
percent of the emissions inspections were done improperly and that
that’s why you couldn’t trust the people that are currently doing
them.

Mr. Davis. What did they base that on?

Mr. McGILLICUDDY. Wel{ I think the answer you are looking for,
has there been fraud, this is EPA’s big thing. I mean, they come
in and threaten you with the loss of your highway funds and then
say you can’t have the system you have now because of fraud. And
when you are questioned on the frand it gets real vague other than
these blanket statements.

Mr. Davis. Well, let me ask you have there been any convictions
of any instances?

Mr. McGILLICUDDY. I know of no conviction for in the State of
Virginia of passing a dirty car, selling an emissions sticker. If there
have been cases, I'm unaware of them. And I think Virginia’s pro-
gram, the audits done on Virginia’s program covert done by Vir-
ginia is that we have—I believe it’s a 92 or a 95 percent enforce-
ment rate, which we are getting credit for 50 percent on the as-
sumption that it was done illegally.

Mr. Davis. In fact, don’t you need special training? Don’t you
need to go through some special training to be able to perform
these emissions in Virginia?

Mr. McGILLICUDDY. Absolutely.

Mr. Davis. And that’s not true in

Mr. McGiLLIcUDDY. That is absolutely not true in—-—

Mr. Davis. I mean in other States that’s not true; is that right?

Mr. McGILLICUDDY. That’s right. That's correct.

Mr. Davis. But in Virginia it 1s?

Mr. McGILLIcUuDDY. But in EPA’s program there will be very lit-
tle training involved. In fact, they have ads—the contractors iave
ads for minimum wage part-time jobs if you want to work out of
your house, and housewives, drivers.

Mr. Davis. Thank you. I could go on all day but we have other
panels. I thank you very much for being here today. I think you
have made a very compelling case.

Mr. McInTosH. Thank you very much, Mr. Davis. By the way,
I will mention, Mr. Harrell, at the third panel today we will hear
from the Environmental Protection Agency and will reserve your
question for them.

Let me turn now to my colleague, Mr. Moran.

Mr. MoRAN. Thank you, Mr. Chairman. To respond to the point
that Mr. Davis brought up with regard to the regional versus head-
quarters, I have a sense that it’s not the regional office as much
as it is headquarters is where the problem is. But we will hear
from Ms. Dunlop to give us more insight into her perspective.

The State suggested a compromise where a hybrid approach
similar to what New Jersey and I think California is using where
late model automobiles would be able to go to test and inspection
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stations but the older model automobiles that produce much of the
pollution would have to go to a central testing facility. But you
wouldn’t—if it was only older automobiles you wouldn’t need as
many central testing facilities and you would be able to focus on
where the problem is.

Now, that would have required though that the test inspection
stations apparently use the /M 240 and have more aggressive
training and certification procedures, but it was seen as a com-
promise. Now we are going to hear from the State on what hap-
pened to that and why it is infeasible for them to invest substantial
sums of money in setting up the structure for that without getting
some indication of whether EPA would approve it.

But can you tell us if you had your druthers and you were trying
to negotiate a reasonable compromise here and move from the
point where we are, what is possible, what is appropriate, and
what is ideal, briefly? Maybe Mr. Harrell since he hasn’t responded
to this yet.

Mr. HARRELL. Congressman, I think that that approach is just
exactly what it is. It is a compromise and whether you decide that
by eliminating sending one segment of cars to a centralized facility
simply because they are older and have perhaps the possibility of
higher pollution, that you are going to be able to identify the cen-
tralized facility versus the newer cars that would be sent to a de-
centralized facility, I presume, that they were talking about under
the original hybrid system.

It seems to be that it's actually from being there on the spot the
key to these inspection programs is if you can identify the car,
whether it's old or new, if you can identify the polluter and correct
that problem it doesn’t matter whether the car is 10 years old, 15
years old, or 3 years old.

Ironically, the newer cars are the most difficult to identify and
repair. The older cars it’s easy to identify a high polluter for a 15-
year-old car and most of the times it’s easier to repair it or you
simply, as under the hybrid system, you were going to issue a $450
or a $750 waiver. That waiver was issued for 1 year. At the end
of that period of a year if you didn’t have the car repaired, it was
junked. That has been one of the proposals.

So it would seem that if we are all on the same track here we
want to identify all of the polluters and correct the problem, not
just fail the cars. And it seems that this program by EPA is driven
by failure rate of whatever that is, and we've heard anything from
25 to 35 percent. That is what drives the program.

And the other issue that drives the program is the inability for
EPA to come'to grips with a 50 percent deficiency that they imme-
diately apply to a decentralized test and repair program, whether
it has been measured or not.

Mr. MoRAN. Mr. McGillicuddy mentioned that there was a GAO
study that showed that there was no empirical evidence for assum-
ing that only half of the inspections are proper inspections if it’s
at a test and repair station.

But the State suggested to break up the ownership to divorce the
ownership; in other words, the people that actually operate the in-
spection would not have any supervision from the auto station or
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whatever the equity owner of the property was. In other words, you
would make them completely independent.

And I understand that the test and repair people who conducted
that felt, well, that’s possible that you could do that. You don't
think it is, and I don’t want to extend this beyond my time, but
I don’t know whether that was an acceptable compromise from
your standpoint although the State suggested they would pursue it.

Mr. McGiLLicupDY. Well, Congressman, that compromise was
driven by this false notion that the people doing the testing now
are dishonest. Now, the State does not believe that but they have
been bludgeoned almost to death so that they now are trying to
solve a problem that does not exist.

I would simply say to you that the centralized I/M 240 test only
is a bad idea. It’'s a horrible idea. And to do it half way is just a
half bad idea. I mean it makes the situation worse. Mr. Harrell has
identified the cars—the gross polluters are easy to identify and, in
fact, 10 percent of the cars contribute 80 percent of the pollution.
The newer cars are cleaner and you said our air is better.

It’s going to get better if we do nothing. We're not advocating
doing nothing. We're just saying take a good program and make it
better. The I/M 240 if you split up the older cars and newer cars,
the I/M 240 is designed for the newer cars so if we are going to
take something that is just riddled with problems and suggest that
we send our older, gross polluters to be tested by a machine that
does not need to test them and does not do very well on those cars.

Mr. MoraN. Thank you very much.

Mr. McINnTOSH. Thank you all very much for coming and joining
us today. I appreciate that very much and we will look into this
further in generic reforms, but we will also pass on the information
gathered today to our colleagues at the Commerce Committee
which oversees the Clean Air Act so that they will have the benefit
of your statements and the information you have brought to us.
Thank you very much.

Our next panel is representing the State of Virginia and local
government and the chamber of commerce here in Fairfax County.
Let me welcome to the witness table first an old colleague of mine
from the Reagan administration, someone whose judgment I hold
in very high regard, the Honorable Becky Norton Dunlop who is
Secretary of Natural Resources for the Commonwealth of Virginia;
also, the Honorable Robert Martinez, who is Secretary of Transpor-
tation for the Commonwealth of Virginia; and the Honorable Rob-
ert Dix, who is a member of the board of supervisors here in Fair-
fax County; and a colleague and friend who Fairfax County has
been lucky enough to steal from the national chamber as their
head of the county chamber, Ms. Lorraine Lavet.

Welcome to all of you. Let me before we proceed with your state-
ments introduce to the audience and everyone here a colleague of
ours, a Representative from Minnesota, Mr. Gil Gutknecht.

Mr. GUTKNECHT. Thank you, Mr. Chairman.

Mr. McINTOSH. Gil, most of us ended up submitting our state-
ments for the record and proceeding right to testimony. Do you
have anything that you would like to submit for the record?

Mr. GUTKNECHT. No, not at this time. I just had a nice tour of
Northern Virginia.
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Mr. McINTOsH. Oh, good. Welcome. In that case, let us proceed
now to testimony from Ms. Dunlop, and let me ask each of the wit-
nesses to try to summarize their testimony so we can kind of get
into the question and answer periods.

Ms. Dunlop, thank you.

STATEMENTS OF BECKY NORTON DUNLOP, SECRETARY OF
NATURAL RESOURCES, COMMONWEALTH OF VIRGINIA; ROB-
ERT MARTINEZ, SECRETARY OF TRANSPORTATION FOR THE
COMMONWEALTH OF VIRGINIA; MR. ROBERT DIX, MEMBER,
BOARD OF SUPERVISORS, FAIRFAX COUNTY; AND LORRAINE
LAVET, FAIRFAX COUNTY CHAMBER OF COMMERCE

Ms. DunLop. I thank you, Mr. Chairman. It’s nice to have you
sitting on that side of the table conducting this hearing. We wel-
come you to Washington, DC, and hope you and your %ovely wife
found a place to live in Virginia.

Mr. McINTOSH. Yes, we did.

Ms. DuNLoOP. Great, great. Well, I would like to thank you, Mr.
Chairman, and the members of this subcommittee for inviting me
to present testimony on H.R. 450, the Regulatory Transition Act of
1995.

For too long the American people have suffered under regulatory
regimes which were devised for the benefit of those who govern
rather than to encourage and promote sound environmental stew-
ardship among the citizens, and H.R. 450 is the first step toward
addressing that. '

Mr. Chairman, I do have a fairly lengthy statement here so I will
try to summarize it briefly. I recall you said you needed to leave
at 10 o’clock and I do want you to be able to hear from all of these
witnesses this morning.

I wanted to focus my comments this morning on the Clean Air
Act Amendments of 1990. This is a law that was passed by a Con-

ess that was certainly well-meaning in its intentions, but I be-
1eve that it was passeX without the geneﬁt of all of the scientific
research that has been done that should have been part of the de-
bate and the process on the Hill.

Of course, once the Clean Air Act Amendments were passed,
then EPA promulgated regulations. These regulations become in-
creasingly complicated as time passes and continue to be drafted
and provided to EPA over the years to try to carry out what they
believe is the intention of the act.

Ultimately, we believe, members of the committee, that the only
way to really solve the problems is to relegislate the issue, and we
would certainly encourage you to look beyond the relief that you
are seeking for us with H.R. 450 to relegislation.

Let me, if I can, just talk about some of the issues that impact
us seriously in Virginia that we believe need to be looked at, both
for short-term regulatory relief and a long-term relegislative relief.

Sanctions and conformity. Secretary Martinez will address this
in more detail, but let me just say that EPA has five primary
weapons to use with bringing “unruly States appeal.” First the
can refuse to return the States’ taxpayers’ money to them via cutof‘é
of Federal highway funding. This is obviously the most obvious and
largest dollar amount sanction that the public is aware of.
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Second, they can simply find the State’s transportation plan out
of conformity and stop approving projects, which is actually worse
for us at the State level than the cutoff of dollars.

Third, they can require industries wishing to expand or relocate
in a nonattainment area to provide twice as many emissions reduc-
tions as they expect to emit.

Fourth, EPA can simply move in and take over as they have
done in California. And I am sure that Gov. Wilson and his team
would be happy to address this committee on these points. And
they have threatened to do this with Virginia’s title V program and
our water program.

And, fifth, they can just cutoff grant money that they have to
provide States for particular projects if they deem that t%e State’s
action doesn’t satisfy them.

It goes without saying, Mr. Chairman, that these are completely
contrary to the constitutional principles of federalism and we in
Virginia, as we’'ve mentioned earlier, have filed a lawsuit against
EPA because we believe that it violates the Tenth Amendment of
the Constitution and we would urge you to address the points that
we made in that lawsuit.

Now let me turn to the ozone standard, and I would like to refer
back to the comments that Congressman Moran made earlier. If
you will look at the chart here on the easel, it will show you that
in 1988 the red bar is Northern Virginia. We had 72 exceedances
in Northern Virginia in 1988. Congressman Moran talked about
the unique conditions of that year and those conditions existed
elsewhere in the country.

I want to point out to you, however, that subsequent to 1988 the
air quality in Northern Virginia has improved dramatically and the
amendments, we believe, of 1990, the Clean Air Act Amendments
of 1990, were written to solve the problem that existed in 1988.

Now, they weren’t written until 1990 and the regulations weren’t
promulgated until after that, soc we were well on our way to solving
the air problem that we had in 1988 and we are engaging in solu-
tions today at this time which we think continue to improve our
air quality. I think this is an important point that needs to be
made and I hope that you will ask other States what their record
was in this regard.

The next point I would like to touch on briefly is automobile
emissions. The previous panel, I think, did a splendid job discuss-
ing it from their perspective, and that was the perspective of the
small business person.

Let me just simply say that we are very frustrated with the En-
vironmental Protection Agency and our frustration extends beyond
the regional offices to the central headquarters where we were told
a month before the election that they were going to engage in flexi-
bility and we have not heard anything about the detail of that
flexibility, any detail at all which would benefit Northern Virginia.

We have heard the Administrator talk about the New Jersey
plan and how they have improved that and how flexible that is, but
the core of the New Jersey plan is a centralized testing program.
They have had a centralized program in place, they will continue
to have it in place, and so that is a program that will not benefit
Northern Virginia at all. '
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I think the other point that I would make is that in Richmond
as we speak the General Assembly is reviewing legislation to deal
with this issue and, very frankly, the Northern Virginia delegation,
Republicans and Democrats alike in the General Assembly, do not
trust EPA. They do not trust EPA at all to provide us fair credits
that we deserve for an effective plan that is not centralized. The
effort still seems to be on this county for not giving credit for any
decentralized plan, and this is an area we think needs to be ad-
dressed immediately.

The gentlemen before us talked about the GAO study. There also
was a Rand Corporation study that basically stated, based on effec-
tiveness in reducing emissions we find no empirical evidence to re-
quire the separation of test and repair.

We judge that a properly safeguarded decentralized test and re-
pair system can be designed that will be as or possibly even more
effective then the program proposed by EPA and its cost-effective-
ness is likely to be superior. None of this has seemed to sway EPA.

One further point that I would make with respect to automobile
emissions is the whole concept of remote sensing. Your colleague,
Mr. Barton, has some expertise in this area and I think will be
holding hearings on this particular issue. But remote sensing is the
most consumer-friendly method of identifying gross polluters,
whether they be older cars or newer cars, and yet EPA gives no
credit for remote sensing unless it’s an add-on.

In other words, if remote sensing—if you design a program where
remote sensing is at the core of your program and then you have
a repair—inspection and repair built around that, you get no cred-
it. At least we haven’t heard that you will get any credit for it.

We think that that is a promising technology that is consumer-
friendly and will allow us to identify the gross polluters that will,
if we can get those cars fixed or off the road, will further enable
us to clean up our air.

The title V program is a program that we think needs to be dealt
with immediately. We have a good program in Virginia but we be-
lieve that the title V program, and a colleague of yours told me who
worked on the title V program during the Bush administration that
he was shocked at what the title V program had become—simply
a paperwork exercise. There are over 1,100 pages of regulations
now dealing with this program that was strictly understood to be
when it was passed a recordkeeping exercise.

The enforcement area needs to be dealt with. EPA focuses a lot
on enforcement. We think enforcement is important. But we think
that getting people into compliance with the law, which means hav-
ing regulations that are understood both by the regulated commu-
nity as well as the regulator, is key and critical, and this is where
your committee obviously comes in.

Mr. Chairman, let me say once again that Gov. Allen, his entire
team, my agencies, and I believe the General Assembly and the
congressional delegation of Virginia are fully committed to continu-
ing to work toward improved air quality and improving the envi-
ronment in Virginia, and we would like to work closely with you
as you work to achieve the end of making this easier for us to do.
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In sum, let me just paraphrase the popular commercial. In this
instance, Mr. Chairman, relief is spelled H.R. 450. We look forward
to working with you to help provide that relief.

[The prepared statement of Ms. Dunlop follows:]

PREPARED STATEMENT OF BECKY NORTON DUNLOP, SECRETARY OF NATURAL
RESOURCES, COMMONWEALTH OF VIRGINIA

Thank you Mr. Chairman and members of the Subcommittee for inviting me to
present testimony on H.R. 450, the Regulatory Transition Act of 1995. For too long
the American people have suffered under regulatory regimes which were devised for
the benefit of those who govern rather than to encourage and promote sound envi-
ronmental stewardship among the citizens. HR. 450 is the first step toward ad-
dressing that.

This morning, I would like to focus on needed changes to the Clean Air Act
Amendments ol 1990. This regulatory structure serves neatly as a microcosm of
most environmental regulatory structures: Congress passes a well-meaning, but
nebulously drafted law without the contribution o%rsound science; EPA begins to pro-
mul%xlite regulations, which at first are only complicated and poorly drafted, but
which over time become progressively more prescriptive and detached from the in-
tent and language of the original statute (as well as any common sense approach),
and finally, states, businesses and citizens are left trying to decipher and implement
the maze of law and regulations in a time frame that fails to consider interim
changes in site and situation specific circumstances and the continually changing
re%;llatory regime.

timately, the only remedy left is to attempt to re-legislate the issue—the Hydra-
like regulations are impossible to untangle and it becomes apparent that the law
is not working toward its stated goals, but rather forces thousands of hours of nego-
tiation between states and EPA on paper solutions and paper exercises.

This is the stage at which we presently find ourselves with respect to the Clean
Air Act Amendments of 1990. EPA, which has recently begun empﬁasizing the level
of flexibility permitted by law that they are apparentf'y now willing to exercise, has
expressed a growing interest in pursuing administrative fixes to the states’ numer-
ous complaints with the Act and its implementation. But the inescapable fact is that
EPA, however well-meaning they might be, should not be fixing by regulation the
problems they created by regulation. They simply do not have the basic cost-benefit
cultural orientation required to really comprehend and solve our problems with the
Act’s implementation. EPA is not nearly as constrained by the concept of oppor-
tunity cost as state officials are. State officials must make choices about how best
to spend taxpayers dollars—money spent on negotiations with EPA cannot be spent
on advancing new technologies that actually improve the environment.

I would like to examine some examples where the costs and benefits are not well
balanced and where a legislative fix is the only path out of the woods.

SANCTIONS AND CONFORMITY

EPA has five primary weapons to use when bringing unruly states to heel. First,
they can refuse to return the state’s tax;l)ayers’ money to them via cutoff of federal
highway funding. Second, they can simply find a state’s transportation plan out of
conformity and stop approving projects. Third, they can require industries wishing
to expand or relocate in a nonattainment area to provide twice as many emissions
reductions as they expect to emit. Fourth, EPA can simply move in and take over—
as they have done in California and threatened to do with Virginia’s Title V pro-
gram and our water program. Fifth, they can cut off grant money for particular
projects if state action does not satisfy them. It goes without saying that we view
these provisions as the most onerous in the entire Act. They are completely contrary
to the principles of Constitutional federalism, and they give EPA too much adminis-
trative discretion to work their will and way on the states. Through these provisions
EPA can re-interpret the will of Congress as expressed through the authorization
and appropriation processes. This they have done and this is the reason why H.R.
450 must be passed until congress can f{ix the problem statutorily.

TITLE I—OZONE STANDARD

There i8 much confusion over the ozone standard and what constitutes a violation.
Let me try to explain. In any given area, the states, under the watchful and approv-
ing eye of EPA, set up ozone monitors. If one of these monitors reads an average
of more that 120 parts per billion of ozone for one hour, an exceedance occurs. If
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there are more than 3 exceedances at any one monitor in a three year period, then
a vialation occurs.

We believe this approach is, at a minimum, counter-intuitive. Having 4 single
hourly values on 4 separate days is not sensible. For example, we could experience
a reading of 125 parts per billion each of those 4 days and zero readings the other
1,090 days during that time and be considered in nonattainment. In other words,
exceeding 4 hours out of 26,280 hours (3 years), or .015% of the time, puts you into
nonattainment. The costs of preventing these exceedances range into millions of dol-
lars each year, as localities engage in a frantic rush to avoid ringing up one of the
monitors. This cannot be argued to be a health issue in with any credibility.

Virginia must demonstrate attainment by deadlines ranging from 1996 to 1999,
as set out by the Clean Air Act Amendments, using ozone data collected in the 3-
year period Kzading up to the attainment date itself. gl’he 1977 Clean Air Act at least
allowed a determination of attainment 3 years after the emplacement of controls.
This made sense. All controls should be in place and the full effects realized before
we are expected to attain the ozone standard. Current statutory requirements essen-
tially move the attainment date forward 3 years. We need a legislative fix so that
attainment status can be determined in the 3 year period after controls have been
put in place.

TITLE [I—AUTOMOBILE EMISSIONS

Among other things, Title I of the Clean Air Act Amendments calls for areas des-
ignated as nonattainment for ozone to come up with plans to reduce the precursors
of ground-level ozone by 15% (from 1990 levels) by 1996 (for moderate areas) and
3% each additional year until to 2010 (for Los Angeles). To help craft these plans,
the Act reguires that the Governor appoint local elected officials to an “air quality
committee” which is responsible for producing recommendations to the state on how
best to achieve the reductions. As part of these plans, areas classified as moderate
and above must implement an inspection and maintenance for automobile emis-
sions. Areas classified as serious and above must implement an “enhanced” inspec-
tion and maintenance program.

To complicate this already messy scenario, EPA promulgated regulations in which
they announced that they would only give 50% credit to automobile emissions test-
ing programs which relied on decentralized test-and-repair stations to perform the
testing. While some data was offered in the preamble to the rulemaking, it was by
no means rigorous or based in sound science or statistics. This is a rule that is caus-
ing serious problems for Virﬂ'nia as we work to achieve attainment in Northern Vir-
ginia. Northern Virginians, Republican and Democrat lawmakers, do not trust EPA
to ever give us the full credits we deserve for an effective plan that is not central-
ized. This needs to be changed immediately.

Unfortunately, the CAA allows for both test-only networks, in which state-oper-
ated or state-contracted stations are only permitted to perform emissions tests on
vehicles, and test and repair networks, in which service station dealers, independent
garages, and auto dealerships can perform both the emissions test and the nec-
essary repairs. In fact, the statute specifically contemplates the sort of program that
Virginia proposed last summer.

“Operation of the program on a centralized basis, unless the State demonstrates
.. .that a decentraﬁized program will be equally effective. An electronically con-
nected t,estingbsystem, a licensing system, or other measures (or any combination
thereof) may be considered . . . as equally effective for such purposes.” 42 U.S.C.
7511a(cX3XCXvi).

Despite the clear statutory mandate to allow both types of networks, the EPA has
attempted to force states into adopting test-only networks by giving 100% emissions
credit for test only, and 50% credit for test and repair networks. This decision was
made without any probative data to indicate that test-only networks were more effi-
cient that test and repair networks in reducing emissions.

In fact, the U.S. General Accounting Office, in a report to Congress said after re-
viewing the basis for EPA’s decision that, “. . . this information . . . does not pro-
vide quantifiable support for a 50% reduction.” The GAQ specifically addressed the
three main studies—conducted in 1980, 1982, and 1985 (whose results are not rep-
resentative of many programs in operation today including the Virginia program)—
from which EPA derived its crediting rate. In testimony to Congress EAgrwmte
that, “Because of the approach, EPA was unable to make unbiased estimates of the
effectiveness rates of the I&M programs in these cities or to project results nation-
wide.” The GAO also questioned the validity of three more recent studies—from
New York, Missouri, and California—pointing out that the sample sizes were so
small that they were statistically meaningless.
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The GAO was not alone. The RAND Corporation, in testimony in California, of-
fered that “Based on effectiveness in reducing emissions, we find no empirical evi-
dence to require the separation of test and repair . . . We judge that a properly
safeguarded decentralized [test and repair] system can be designed that will be as,
or possibly even more, effective than the program proposed by EPA, and its cost ef-
fectiveness is likely to be far superior.”

None of this swayed EPA, which continued to press ahead on their model pro-
gram, insisting that only a fully centralized program using the IM-240—the most
expensive equipment available—was worth full credit. They turned a deaf ear to re-
peated warnings that such a program would not work; that the citizens in several
states would simply not accept it, as has been the case in Maine, Maryland and
Texas for example. Even now, EPA has yet to move away from the 50% discount.
With respect to equipment, they have grudgingly told New Jersey they would con-
sider different equipment but that they have not changed their view that different
equipment would be discounted also. Quite obviously, the only remaining remedy is
legislative relief.

As technology advances the possibility of states employing the concept of remote
sensin%, the most consumer friendly testing possible, looks more promising. EPA
has refused to give any credit for use of this technology despite the fact that its use
is required by the Act and thus far EPA concedes credit only if remote sensing is
an add-on not if it is the core of the program.

TITLE V

The Clean Air Act Amendments of 1990 require states to develop and implement
programs in which currently operating stationary sources of air emissions will be
compelled to apply for and receive permits. These permits are supposed to be re-
corded-keeping permits. In fact, Mr. Chairman, one of your former colleagues who
worked on the title V program has professed real shock to me at what this program
has become. They do not impose additional limits on emissions. They instead pains-
takin 13' put all currently applicable federal limits and requirements in a single per-
mit. ﬁ ditionally, EPA intends for sources to demonstrate continuous compliance
with all permit limits by using expensive continuous emissions monitoring; if this
is not possible, then even more onerous record-keeping is required. In short, the
Title V program is a massive paperwork exercise that will do little or nothing to
improve air quality.

itle V permits are required for all sources with the potential to emit 100 tons
per year of a “criteria” pollutant (volatile organic compounds, nitrogen oxides, par-
ticulate, carbon monoxides, etc.), 10 tons annually of one hazardous air pollutant,
or 25 tons annually of any combination of hazardous air pollutant. In a serious non-
attainment area (Northern Virginia), the threshold drops to 50 tons annually for
those pollutants which triggered the nonattainment.

There is a unique twist to this program. Under EPA’s definition of “potential to
emit” one must assume that a source operates at its maximum emission rate for
8,670 hours per year unless there are federally enforceable conditions that limit op-
erations (and hence emissions). To our knowledge, only four states, including Vir-

inia, have state operating permit regulations that are federally approved and
therefore federally enforceable.

This means that, to keep our smaller sources (like cabinet repair shops, autobody
shops, etc.) out of the reach of the federal Title V program, we have to writ state
permits for all of them. Without the state permit, these sources would be considered
major for Title V, as well as for the toxics provisions of Title IIl. This is a make
work exercise. There can be no rationale for writing permits for sources that are
truly insignificant.

A simple solution would be to have sources simply certify that their actual emis-
sions are below major thresholds. This approach would be easy for Congress to pre-
scribe, the EPA to flesh out, and the states to administer.

There’s only one problem—it assumes that EPA is following some direction in pro-
gram design when it comes to Title V. Perhaps the most troublesome aspect of this
program is that EPA keeps changing the guidance. The latest change was just this
November when EPA decided that they did indeed want the permits opened for
minor modifications. We now have about 1,000 pages worth of guidance on Title V.

I can write the intent of the Act in three sentences: “States shall codify in a single
document all the federal requirements that apply to any sources subject to Title V
of the CAAA. As changes are made to any such facility, states shall use their own
new source procedures, as appropriate, to allow these changes and shall automati-
cally add these changes to the operating permits. States shall use their own existing
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reporting requirements to make certain that sources comply with the terms of their
permits.”

Of course, to be able to make the regulations simple, more comprehensible, and
thorough, we need legislative relief.

TITLE VII—ENFORCEMENT

Title VII authorizes an EPA field inspector to cite someone with a $5,000 fine for
a de minimis infraction. Additionally, EPA can inflict civil charges of as much as
$200,000. In such circumstances, the fined party is presumed guilty until proven in-
nocent. This is not what I learned was our system of justice. Often these charges
stem from record keeping or reporting breaches. Procedures for issuing orders and
assessing penalties place accused companies at a serious, often insurmountable, dis-
advantage in defending themselves. We need to focus efforts on solving real environ-
mental problems and getting businesses into compliance. Such a focus needs legisla-
tive underpinning.

CONCLUSION

Mr. Chairman, we in Virginia are committed to improving air quality and have
30 demonstrated. I have briefly touched on several elements of the Clean Air Act
from which the states and the business community need relief. There are, of course,
several other problems with the Act which I have not discussed; I hope this is the
first of many opportunities we have to explore ways in which the Act may be im-
proved. We believe that you are on the right track with H.R. 450.

To paraphrase a popular commercial, Mr. Chairman and Committee Members re-
lief is spelled H.R. 450. Thank you for this opportunity to appear before the Sub-
c}(:mmittee. We look forward to working closely with you in future days to provide
that relief.

Mr. McCINTOSH. Thank you very much, Ms. Dunlop. Our next wit-
ness will be Mr. Martinez, the Secretary of Transportation.

Mr. MARTINEZ. Thank you, sir. I am Robert Martinez. I am the
Secretary of Transportation for the Commonwealth of Virginia. The
Clean Air Act Amendments were produced subsequent to several
years of adverse summer weather when pollution inversions were
evidenced throughout much of the Nation.

It was written in haste without due consideration of its economic
impact. It introduced a new area of Federal control and coercion.
The EPA was extremely delinquent in publishing and the imple-
menting regulations which in final form allow no flexibility or op-
portunity for innovation by the States.

Many of the transportation and mobile source requirements inef-
ficiently emphasize regulation of behavior and intrusive paper pol-
icy exercises. The lack of flexibility and unwillingness to consider
new concepts is imposing economic hardships on Virginia.

Under the conformity provisions of the Act and in its regulatory
interplay with ISTEA, approvals of major transportation projects
have been prohibited in many States throughout the Nation, in-
cluding in Richmond, VA. The prohibitions were applied in Rich-
mond 1n November.

I am referring to prohibitions that halt new construction due to
a lapse of conformity with the Clean Air Act. This is related to
EPA’s regulatory approach, some of which is unfounded in statute,
and due to the EPA’s interpretation of regulations.

In addition to the Richmond situation, we are also under immi-
nent threat of having our transportation projects halted in North-
ern Virginia, again due to the threat of a lapse in conformity. Even
transportation projects that are irrefutably beneficial to air quality
are barred from approval by EPA regulations.
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The regulations obstruct not only the approval of major Federal
transportation projects but those that are solely State or locally
funded but deemed regionally significant. So, the issues relate not
only to threats regarding the actual withholding of Federal funds.
That is a very important point.

Additionally, prohibitions are being imposed long before any con-
gressional provision would require the imposition of a statutory
sanction. Notwithstanding many recommendations and requests,
the EPA published the final rule without change. The EPA, fur-
thermore, pursued the dangerous action of implementing some
rules without the benefit of public review or comments.

In Northern Virginia and Richmond nonattainment areas the
transportation plans have been and are being designed to meet the
difficult conformity tests imposed by the law. Prohibitions are, nev-
ertheless, being imposed in both areas due to what EPA considers
deficient air quality planning, not transportation planning.

The costs potentially are in the hundreds of billions of dollars in
transportation improvement projects, funds, and jobs. The outlock
for the future without intervention is complete obstruction of the
transportation plans and programs.

If we are not considered to come into conformity for Northern
Virginia, this means that individual projects would be halted at
major decision points in the project development process, such as
at clearance of environmental documentation, right-of-way acquisi-
tion, or location and design approvals.

Remember, this is not limited to federally funded projects and
only a few types of projects would be exempted from the controls.
Should such a halt of projects endure for more than a few weeks,
Virginia would face massive problems in obligating Federal funds
available to the State on to other projects which would be at appro-
priate project development phases, a problem further aggravated
by the strict manner in which the fiscally constrained features of
the ISTEA planning process operate.

As such, any pro%onged lapse of conformity de facto will result in
the loss of Federal funds as we face the inability to obligate Fed-
eral funds to projects prior to the end of the Federal fiscal year.
The lapse of conformity from a purely management perspective also
represents an unacceptable disruption to our transportation pro-

am.
ngirginia is also challenged with——

Mr. McINTOSH. Mr. Martinez, if I could ask you to summarize
your statement.

Mr. MARTINEZ. I will right now. Virginia is also challenged with
the difficulty of meeting the Clean Air Act in Hampton Roads area,
originally considered a marginal nonattainment area which now
has been elevated to a moderate nonattainment area.

In conclusion, there are several specific projects which 1 could
talk about. We have a major project in southeastern Virginia in the
Hampton Roads area as welﬁ which again the EPA has intruded
in a totally arbitrary manner with an interpretation which is not
in the statute and which is causing a major disruption to our plans
in the Hampton Roads area.

It is not only an issue about the withholding per se the sanction
of Federal funds; it's also an issue about the lapse of conformity
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which, in effect, at the end of the Federal fiscal year would cause
Virginia to lose Federal funds.
[The prepared statement of Mr. Martinez follows:]

PREPARED STATEMENT OF ROBERT MARTINEZ, SECRETARY OF TRANSPORTATION FOR
THE COMMONWEALTH OF VIRGINIA

My name is Robert Martinez. I am the Secretary of Transportation of the Com-
monwealth of Virginia. Thank you for the opportunity to speak at today’s hearing.
On November 15, 1990, President Bush signed the Clean Air Act Amendments
passed by Congress. This Act was produced subsequent to several years of adverse
summer weather when pollution inversions were evidenced throughout much of the
nation. I believe that it is written in haste without due consideration of the eco-
nomic impact of the law. It introduced a new area of federal control and coercion.
The EPA was extremely delinquent in publishing the implementing regulation
which in final form allowed no flexibility or opportunity for innovation by the states.
Many of the transportation and mobile source requirements inefficiently emphasize
regulation of behavior and intrusive paper policy exercises rather than providing
compliance technology. The lack of flexibility and unwillingness to consider new con-
cepts is imposing economic hardships on the Commonwealth.
nder the conformity provisions of the Act, and in its regulatory interplay with
ISTEA, the surface transportation authorization, approvals of major transportation
rojects have been prohibited in many states through out the nation, including in
ﬁic mond, Virginia. The prohibitions were applied in Richmond in November, 1994.
I am referring to prohibitions that halt new construction due to a lapse of conform-
ity with the Clean Air Act. This is related to the EPA’s regulatory approach-—some
of which is unfounded in statute—and due to the EPA’s interpretation of regula-
tions.

In addition to the Richmond situation, we are also under imminent threat of hav-
ing our transportation projects halted in Northern Virginia, again due to the threat
of a lapse in conformity.

Even transportation projects that are irrefutably beneficial to air quality, by
themselves, are barred from approvals by EPA regulations. The regulations obstruct
not only the approval of major federal transportation projects but those that are
solely state or locally funded, but deem regionally signifp'lcant. So, the issues relate
not only to threats regarding the withholding of federal funds. Additionally, prohibi-
tions are being imposed long before any Congressional provision would require the
imposition of a statutory sanction. Notwithstanding many recommendations and re-
(glests from the transportation community, the EPA published the final rule without
change. EPA furthermore pursued the dangerous action of implementing some rules
without the benefit of public review or comment.

In the Northern Virginia and Richmond non-attainment areas, the transportation
plans have been and are being designed to meet the difficult conformity tests im-
posed by the law. Prohibitions are, nevertheless, being imposed in both areas (al-
ready in Richmond, threatened in northern Virginia) due to what EPA considers de-
ficient air quality planning, not transportation planning. The costs potentially are
in the hundreds of millions of dollars in transportation improvement projects, ﬁ‘;nds,
and jobs. The outlook for the future, without intervention, is complete obstruction
of the transportation plans and improvement programs.

If we are not considered to come into conformity for Northern Virginia, as an ex-
ample, this means that individual projects would be halted at major decision points
on the project development process, such as at clearance of environmental docu-
mentation, right-or-way acquisition, or location and design approvals. Remember,
this is not limited to federally-funded projects, and only a {ew types of projects
would be exempted from the controls. Should such a halt of projects endure for more
than a few weeks, Virginia would face massive problems in obligating federal funds
available to the State onto other projects which would be at appropriate project de-
velopment phases, a problem furtﬁer aggravated by the strict manner in which the
fiscally constrained features of the IS’FEZ planning process operate. As such, any
prolonged lapse of conformity de facto will result in the loss of federal funds, as we
face the inability to obligate federal funds to project priorities to the end of the fed-
eral fiscal year. The lapse of conformity, from a purely management perspective,
also represents an unacceptable disruption to our transportation program.

In the Hampton Roads region, the Commonwealth is also challenged with the dif-
ficulty of meeting the Clean Air Act. Hampton Roads, originally considered a mar-
ginal non-attainment area, has now been elevated to a moderate non-attainment
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srea. The transportation plans for that area must now be analyzed to determine
how much regulation must be imposed to meet new conformity requirements.

The Clean Air Act Amendments, as applied, are imposing a severe impact on
transportation planning and place a virtual halt to economic development in non-
attainment areas. Note that Y fully and strongly believe that transportation must
b¢ provided in an environmentally-beneficent manner, and we must seek to deliver
greater capacity, therebf strengthening economic growth, through cleaner more en-
vironmentall {eneﬁcia forms of transportation. However, sound transportation
planning ang delivery cannot be held hostage; and transportation cannet be the
means of achieving extraneous environmental or social objectives.

Another area of major concern is the unrestrained promulgation of regulations by
iederal agencies through the use of Federal Register rule making. The absence of
management oversight and control of agency demands has resulted in the imposi-
tion of unfunded, unrealistic and oppressive administrative burdens upon the Com-
monwealth.

The National Environmental Policy Act, Title 1, Section 102(c), requires the prep-
aration of a basic five section environmental document to su porte(}ederal decision
making. The Act also requires the lead federal agency to consuqt with any other fed-
eral agency which has jurisdiction by law, or special expertise with respect to any
environmental impact involved.

This rather simple law has been translated by federal agencies into a cum-
bersome, time-consuming and expensive process that subverts the objectives of state
and local government. We have a very recent example of this problem in Virginia.

More than a decade ago, the cities of Virginia Beach and Chesapeake and the rel-
evant Hampton Roads Metropolitan Planning Organization requested that the Com-
monwealth pursue studies for a 20-mile long expressway connecting the southeast-
ern area of the state. The purposes for the project included relieving pressure upon
the existing thoroughfare system, supporting realization of the local comprehensive
tand use plan, economic development and hurricane evacuation. This is a state fund-
=i project.

ere are two major federal approvals required for project construction. They are
upproval for modification of limited access nght of way for an interstate connection
and the issuance of Section 404 permits for wetland impacts.

The FHWA agreed to serve as the lead federal agency for this study with the full
participation of all state and federal envimnmentaf agencies. A consultant was em-
ployed in 1987 and a comprehensive environmental study was initiated pursuant to
state and federal law.

The study process included comprehensive traffic and transportation analysis, en-
vironmental 1nventory and analysis, social and economic analysis and an extensive
public participation program. The federal agencies recommended a series of alter-
niatives for inclusion in the study for the specific purpose of avoiding and minimizing
impacts to wetlands. Those alternatives and alIlJ other recommendations were in-
cluded with the draft environmental impact statement. A draft environmental im-
pact statement was approved by the Federal Highway Administration in 1989 for
distribution to 25 state and federal agencies for review and comment. Public hear-
in%g,hwere conducted throughout the area.

e Corps of Engineers and Environmental Protection Agl:l?' sent comments ex-
pressing concerns about the 314 to 525 acres of wetlands to estroyed by the ulti-
mate eight-lane project. They questioned the traffic analysis and need for the project
and the completeness of the draft environmental impact statement. Both agencies
indicated that permits would probably not be issued for construction.

The Commonwealth recommended and the federal agencies agreed to form a
steering committee of state and federal representatives to resolve the federal agency
~oncerns. Through this process, the number of lanes was reduced from eight to four
and the roadway realigned to minimize wetland impacts. This effort reduced the
wetland impact from tﬁg range of 315 to 525 acres for eight lanes to between 85
and 157 acres for a four-lane 20 mile long expressway. The Commonwealth, of
course, committed to compensate for wetlands destroyed by the project. Upon receiv-
ing t}&e reduced proposal, the agencies again expressed doubt about permits being
issued.

In 1992, the Commonwealth was successful in convening a meeting of regional
iederal administrators to seek methods for achieving a mutually acceptable solution.
The regional administrators agreed to commit the resources necessary to success-
fully complete this study.

A regional study team, chaired by the Federal Highway Administration, worked
for two years to complete the study and to develop a supplemental draft environ-
mental impact statement. During this effort, the federal agencies concurred on the
purpose and need for the project. They helped locate and design a consensus align-
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ment that was expanded from four lanes to include HOV lanes, fringe parking lots
and reserved right of way for future rail service.

All of these consensus decisions were submitted by the regional study team to the
regional administrators in a subsequent meeting, and they agreed to commit the re-
sources to complete the study. The federal agencies reviewed each chapter of the
supplemental draft environmental impact statement before it was approved by
FHWA for public and agency consumption.

We have now received comments from the federal agencies questioning the com-
pleteness of the document prepared by the regional team and the magnitude of im-
pact for the expanded consensus alignment.

The Commonwealth has expended over $5 million in state funds at the behest of
the federal regulato? agencies and cannot, even with the direct assistance of those
agencies, produce a document that they agree is acceptable.

As | wrote to Ms. Carol M. Browner on January 6, the implementing regulations
for the National Environmental Policy Act state that the purpose of that federal law
is not better environmental documents, but better decisions that count. The purpose
is not to generate paperwork, even excellent paperwork, but to foster effective ac-
tion.

I would urge you to recognize the severe economic impact associated with federal
rule-making and with arbitrary regulatory interpretations, and to provide relief. I
would also ask that you specifically provide relief from the unfunded and uncon-
trolled mandates associated with environmental regulations.

Thank you.

Mr. McINTOsH. Thank you very much. I appreciate your bringing
those particularly severe consequences to our attention. Let me
turn now to Mr. Dix who is representing the Board of Supervisors
here in Fairfax County. Thank you, Mr. Dix.

Mr. Dix. Good morning, Mr. Chairman. I have submitted a full
testimony for the record %ut I will try and paraphrase some in an-
swer to some of the comments here this morning. I am Bob Dix.
I do presently have the honor of serving as the acting chairman of
the Fairfax County Board of Supervisors but in this case, more im-
portantly, I also represent Fairfax County on a number of regional
bodies as well as serve as the vice chairman of the air quality com-
mittee for the National Association of Counties.

The metropolitan Washington air quality region includes subur-
ban Maryland, the District of Columbia, and Northern Virginia. Tt
is currently classified as a serious nonattainment area by EPA,
This is the mid-range of nonattainment classifications.

As you are all too aware when the 1990 Clean Air Act Amend-
ments were being created the year for which data was collected and
comparisons made, as indicated earlier, was 1988. Indeed, 1988
was a very hot summer and resulted in actually 26 days in which
the metropolitan Washington region allegedly exceeded the stand-
ard of .12 parts per million of ground level ozone, resulting in those
72 violations.

Now, as we all know, the most significant factor impacting the
formation of ground level ozone is the weather pattern. Ground
level ozone is formed when a combination of sunlight, temperature,
and emissions resulting from a variety of sources interact resulting
in concentrations particularly in volatile organic compounds and ni-
trogen oxides.

e interaction and corresponding ozone creation forms a bell
curve associated with peak daily temperatures and when a viola-
tion does occur it is for a maximum of approximately 2 hours on
any given day and oftentimes is less. This matter we're dealing
with 1s primarily a May through September issue and primarily a
Monday through Friday issue.
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Many sources contribute to the mix which produces ozone. Some
would have you believe that this is mostly caused by the auto-
mobile. This is factually incorrect. In this region approximately 36
percent of the total emissions inventory is related to mobile sources
and approximately two-thirds of that is not commute-related. Let
me repeat that quickly. Approximately two-thirds of the emissions
resulting from mobile sources results from trips to the grocery
store, the doctor’s office, the soccer field, the movie theater, et
cetera. Other types of off-road and stationary sources, include lawn
and garden equipment, marine products, industrial uses, power
plants, auto body finishing shops and others.

I am a particular proponent of measures that utilize advances in
technology as well as incentive-based techni